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The Questions are: 

1. Whether the due process clause of the Fifth Amendment 
forbids continued imprisonment of appellants by reason of their convic- 
tion for alleged crimes that took place under circumstances virtually 
identical to those which this Court has recently held to compel reversal 
of conviction on due process grounds. 

2, Whether Section 2255 of Mtle 2 of the United States Code 
in these exceptional circumstances authorizes collateral attack upon this 
Court's earlier ruling on the same issue and thus provides an appropriate 
remedy and method for granting appellants the same Constitutional pro- 
tection afforded Ross. 


1/ Ross v. United States, 121 App. D.C. __, 349 F. ai 210 (1965). 
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JURISDICTIONAL STATEMENT 


On January 4, 1966, appellants filed in the United States 
District Court for the District of Columbia a Motion to Vacate and Set 
Aside Illegal Sentences imposed upon them by that Court in Criminal Action 


No. 453-63 and to release and discharge them from imprisonment therefor. 


The District Court had jurisdiction under the Act of June 25, 1948, 62 


Stat. 967, as amended, 28 U.S.C. §2255. 
The motion was denied by order filed January 24, 1966. Appellants 


applied for leave to appeal in forma pauperis, which was granted on March 
22, 1966, and notice of appeal was duly filed. 


This Court has jurisdiction of the appeal under the Act of June 
25, 1948, 62 Stat. 967, as amended, 2% U.S.C. §2255. 


On January 4, 1966, pursuant to 28 U.S.C. §2255, appellants, 
through counsel, filed in the United States District.Court for the 
District oe cntate motion to vacate and set aside their illegal 
tio An opposition to the motion was filed by the United States 
Attorney on January 20, 1966. On January 24,1966, United States Circuit 
Judge J. Skelly Wright denied the motion. This appeal was allowed at 
Government expense. 

Appellant Clyde L. Hardy is now detained at the United States Feni- 
tentiary, Lorton, Virginia. His identification number is 103496. Appellant 
Lee Roy Ferguson is now detained in the United States Public Service Hospital 
at Lexington, Kentucky. His identification number is 729922. 


The sentences were imposed as a result. of a trial that took place 


on August 19, 1963 before the United States District Court for the District 


of Columbia, Circuit Judge J. Skelly Wright sitting by designation. 

The charges against both appellants were for violation of the 
Federal narcotics laws, i.e., violations of the Act of August 16, 1954, 
68A Stat. 550, 551, 26 U.S.C. §§4704(a), 4705(a); the Act of July 18, 1956, 
70 Stat. 570, 21 U.S.C. §17%. 

Appellant Clyde L. Hardy was sentenced on August 21, 1963, to serve 
concurrent terms of 10 years on each of 2 counts and 5 years on a third: 
count. Appellant Lee Roy Ferguson was sentenced on September 12, 1963, 
to serve concurrent terms of 5 years on each of 2 counts and 2 years on 


1/ Civil Action No. 13-66. 
2/- Criminal Case No. 453-63. 


St tL want to Act of Ji 
3/ Sitting by ee eC. ume 25, 1948, 62°Stat. 900, 


a third count. Both appellants were found guilty by a jury after a plea 
of not guilty. 

Both judgments were appealed (Nos. 18,097, Hardy and 18,148, 
Ferguson) in proceedings which were consolidated by Order dated October 
15, 1963 of this Court, which also assigned counsel. The judgment of the 
District Court was affirmed by a three-judge panel of this Court on August 


20, 1964, in a 2-1 decision. A petition for rehearing en banc was timely 


filed on September 3, 1964, and denied, without hearing, by per curiam 
1 


order entered on December 18, 1964, in a 7-2 decision. 

A petition for writ of certiorari in behalf of both appellants 
was filed Jenuary 19, 1965, in the Supreme Court of the United States (by 
counsel appointed by this Court) (Supreme Court Docket No. 887 Misc., 
October Term 1964). The petition was denied on April 26, 1965, 360 U.S. 
984. 

Appellants argued on appeal and on petition for writ of certiorari 
that the sentence imposed upon them is invalid because the Government's 
deliberate and purposeful delay in apprising them of their alleged offenses 
prevented them from receiving a fair trial and they were, therefore, depriv- 
ed of their liberty without due process of law in violatien of the Fifth 
Amendment of the Constitution of the United States. 

Appellants were alleged to have been observed by a police “under- 
cover" officer and a paid police informer on the night of August 27, 1962. 
Not until March 15, 1963, approximately seven months later, did the officer 
swear out a complaint charging appellants with violations of the narcotics 
laws on the basis of their actions thus said to have been observed in 
August. The appellants were not arrested in consequence of this alleged 


1/ Hardy v. United States, 119 App. D.C. 364, 343 F. ai 233 (1964) 
cert. denied, 360 U.S. 984 (1965). 


offense until March 20, 1963 (Ferguson) and April 25, 1963 (Hardy). They 
were tried on August 19, 1963. 

Appellants contended on appeal and on petition of writ of 
certiorari that this sequence of events constituted a deprivation of 
Liberty without the due process to which they are entitled under the Fifth 
Amendment; that the Government's unconscionable delay in notifying appel- 


lants of their alleged offenses was done deliberately for the Government's 


own purpose -- so as to keep its agents “under cover" -- and prejudiced 


appellants by diminishing or destroying their ability to prepare a defense; 
that they were able only to deny the Government's evidence, without the 
circumstantial detail that might have been available had they been given 
reasonably prompt notice of the charges against them; that the appellant's 
fundamental right to defend against criminal charges was thus impaired for 
the Government's convenience; and that their trial was not a fair one. 

These allegations were fully briefed and argued before a three- 
judge panel of the Court of Appeals by court-appointed counsel therein. 
These allegations were also fully presented (by the same court-appointed 
counsel) to the Supreme Court of the United States in a petition for writ 
of certiorari filed January 293 1965. 

The identical argument was subsequently made by other court~ - 


appointed coungel Zn the case of Ross v. United States, supra, which 


1/ The Supplemental Brief raised the Fifth Amendment argument for 
the first time in the Ross case and relied solely on the briefs in the case 
involving these appellants as follows: 


"The Fifth Amendment question has been extensively briefed 
and argued in the Hardy and Ferguson cases, supra. Those 
briefs are before this Court, have been reviewed by counsel 
for the appellant, and appear to cover the same issues 
involved in this case. It is, therefore, requested that 
this Court review the Fifth Amendment question in its 
consideration of this case, since the facts in all of these 
pending cases are so similar." (Supplemental Brief for ©. 
Appellant, p. 23, Ross v. United States, D.C. Cir. Ct. App. 
No. 17,877]. 
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was decided by a different three-judge panel of the same Court of Appeals 
for the District of Columbia (No. 17,877) on June 30, 1965, ina } 
2-1 opinion. 

The conviction of Ross was reversed by the three-judge panel 
of this Court. The reversal was based on the Court's acceptance of 


Ross's argument that he had been deprived of his rights under the Mifth 
Amendment. 

The time within which the United States is authorized to file 
a petition for writ of certiorari in the Ross case expired on September 
4, 1965. The order of the Court directing the District Court to vacate 
and set aside its judgment and sentence of Ross was entered on August 5, 
1965. Ross bas now been released and the sentence vacated. 

In the Ross case the three-judge panel of the Court distinguishes 


its ruling from the ruling affirming the conviction of appellants upon 


the single ground that the police officer's evidence against appellants was 
4 


corroborated by the testimony of the paid informer who accompanied him 


whereas the evidence against Ross depended entirely upon the uncorroborated 


1/ "Hardy did not involve the wholly uncorroborated testimony of 
an undercover policeman; a paid police informer, who claimed to have been 
an eye witness to the sale, testified in support of the Government." [Ross 
v. United States, 349, Fai at p. 215, n. 4]. 


NOTE: The informer did not claim to be "an eye witness to the sale." He 
merely testified to the meeting of three individuals (Police Officer 
Moore, Hardy, and a third person) at night on a sidewalk 50-60 feet 
from where he was sitting in a parked automobile. See Appendix A. 


testimony of the police officer who had to refer to written notes. 

The corroborative testimony in the proceedings involving appellants 
was provided by Witness Atria Harris, a paid police informer, an ex-convict, 
and an admitted user of narcotics. He also had to refresh his recollection 
by the use of written notes. He had no written notes of his own but re- 
freshed his memory by going over the facts with the police officer and 
by reading the notes of the police officer. 

There is no corroborative evidence in the trial record relating to 
the identity of appellant Ferguson. Ferguson's identity was not corroborated 


by Witness Atria Harris. He did not identify him at the trial and testi- 


fied that he was 50 to 60 feet away from the third ra later passing the 


third party in a moving car at about 10:30 at night. z 

There is no corroborative evidence in the record of the actual 
commission of the alleged crime. The corroborative witness (according to 
the record) was sitting in a parked automobile 50 to 60 feet from where the 


alleged transaction was said to have taken place. He did not see any package 


1/ The following questions were asked at trial by Mr. Bigoness 
(representing appellant Ferguson) and answered by police officer Moore, 


[Tr. 45]. This note and the three succeeding notes are part of the 
record before this Court. They were included in appellants’ affidavit 
in support of motion: 


"Q. Did you go over the facts of this case with Mr. Harris before 
this trial? We will take this morning. Did you go over the facts with 
Mr. Harris this morning?" 

Do you mean Atria Harris, my special employee?" 
Yes, sir." 

Yes, sir." 

Did you tell him the facts?" 

I showed him the statement and he read from it." 


2/ Ferguson's identity is a question on which corroboration is of 
maximum importance. : 


Attached as Appendix A are excerpts from the testimony of the 
paid informer which relateto the actual commission of the alleged crime. 


passed, nor any bottle passed, nor anything passed, nor any money passed 


to Ferguson, but only testified that he saw talk (which be did not hear) 


and hands moving. He did not testify that he saw either defendant have 
possession or make a sale or transfer of narcotics. He did not testify 


that he even saw any narcotics. 


CONSTITUTIONAL PROVISIONS INVOLVED 


AMENDMENT V, CONSTITUTION OF THE UNITED STATES: 


"No person shall be . . . deprived of life, liberty, 
or property, without due process of law...” 


1. The order of the District Court should be reversed with 
directions to grant the motion to vacate and set aside illegal sentences 
because the delay of 7 to 8 months between the time of the alleged offense 
and the time of arrest denied appellants the right to a fair trial guaranteed 
by the Fifth Amendment as that right was defined and guaranteed on practical- 
ly identical facts (except as to immaterial and unreliable corroborative 


testimony) in Ross v. United States and because fairness and justice 


dictate that the same measure of Constitutional protection, without meaning- 


less hairline distinctions, be afforded appellants. 

2. In the exceptional circumstances of this case collateral attack 
upon this Court's earlier ruling on the same issue is authorized and Section 
2255 of Title 28 of the United States Code is an appropriate remedy and 
method for eliminating the injustice which has been done and granting 


appellants the Constitutional rights to which they are entitled. 


1. Two separate decisions of this Court treating practically 
identical facts, presented on identical arguments, have resulted in a 
grave injustice where the Constitutional rights of one (Ross) »have been 
guaranteed and the rights of two others (appellants) have not. Ross is 
free. Appellants are serving sentences. 

In both cases there was a delay of approximately seven months 
between the time of alleged offense and the time of arrest, none of which 
delay was attributable to the accused and none of which was required or 
used by the police for obtaining additional evidence against them. Appel- 
lants argued that their fundamental right to a fair trial under the Fifth 
Amendment had been denied by such purposeful delay due to their inability 
to defend against the criminal charges. Ross, whose appeal was later, 
without repetition, incorporated the same argument in his brief by reference 
to appellants' brief. 

The Ross Court reversed his conviction on the Fifth Amendment ground 
and distinguished the contra holding as to appellants on the sole ground 
that the police officer's testimony against them had been corroborated by 
an informer. The corroborative testimony is unimportant, unreliable and 


based on the notes of the police officer whose testimony he was corroborat- 


ing. There was no corroboration of the identity of one appellant and no 


corroboration of the actual commission of the alleged crime. 

Basic Constitutional rights cannot, with justice, be parceled 
among different citizens on the basis of such hairline distinctions. If 
the trial of Ross was unfair so was the trial of appellants. Appellants 


are entitled to the same standard of protection. 


2. The District Court denied appellants’ Section 2255 motion 
to vacate and set aside their sentences apparently because this Court had 
once affirmed the convictions. ‘The Government opposed the motion, arguing 
that the issue had been settled at trial and on direct appeal and, therefore, 
could not be raised again on collateral attack. 

It is established that such conventional notions of finality do 


not preclude this Court from correcting a miscarriage of justice. A 


Section 2255 motion, like habeas corpus, is an appropriate remedy to serve 


the ends of justice in exceptional circumstances such as these. The only 
way for the ends of justice to be served in the circumstances of this case 
is for this Court to reverse the District Court and order appellants re- 


leased. 


This appeal gives the Court an opportunity to right a wrong. 
It presents the Court with the challenge of meeting squarely an injustice 
which has resulted from the ordinary legal processes in this jurisdiction. 
Affirmance on the grounds asserted below by the government and 
followed by the District Court would not meet the problem, but avoid it.- 


It would permit the continued imprisonment of appellants whose trial was 


infected with the same constitutional infirmity which caused this Court to 


order the release of a third individual (Ross) who is now free. The Court 
reversed the conviction of Ross, on facts practically identical with the 
Hardy and Ferguson case, because those facts clearly ‘Bhowed that Ross had 
not received a fair trial under the due process clause of the Mfth Amendment 
of the Constitution. If, as appellants contend, those facts are practical- 
ly identical, the fair administration of justice demands that appellants 
be extended the same protection of their individual liberties which the 
Court has extended to Ross. There is no reason why the Court should not 
now bring appellants within the same shield of constitutional protection 
it has granted another. There is an all-pervasive reason why it should -- 
simple justice. In practically identical circumstances the same unfair 
police practice which denied Ross the opportunity to defend himself was 
used in accusing appellants. No legal system can tolerate a result which 


releases one and not the other. 


APPELLANTS HAVE BEEN DEPRIVED OF THEIR 


During recent years the District of Columbia Police Department 
has utilized undercover agents for the apprehension of violators of the 
narcotics laws. Under this practice a police officer unknown to the under- 
world, and, therefore, usually inexperienced is given brief instruction and 
training and Placed on the street in plain clothes in such circumstances as 
to meet narcotics peddlers, gain their confidence, and ultimately purchase 
from them the incriminating narcotics. Obviously, once the identity of 
such a plainclothes officer becomes known he is no longer useful to the 
police in this capacity. For this reason the police have followed the 
practice of withholding arrest of such peddlers for varying periods of time 
until the plainclothes officer has lost, or begun to lose, his effective- 
ness. This has been done for the convenience of the police in apprehending 
peddlers even though all of the evidence necessary or even expected to be 
obtained with respect to a particular peddler may have been gained months 
ahead of the time a complaint is sworn and an arrest made. 

This practice has been challenged in numerous recent Be eae 
this Court. The basic challenge has been that such police practices deny 


the right to a speedy trial under the Sixth Amendment and, more recently, 


that they deny a fair trial under the Fifth Amendment. The Court consistent- 


1/ Daniels v. United States, U.8. App.D.C. , (1966), 357 F at 587 
and cases cited inn. 1, p. 5086 


ly has held that this practice, in the cases thus far presented, has 


; a/ 
not constituted a denial of the Sixth Amendment's right to a speedy trial. 


The major challenges based upon the Fifth Amendment have been by 
appellants and in Ross v. United States. Under the - Ross holding © 
the Court will find wmconstitutional, as a denial of the Fifth Amendment, 
right to a fair trial, a delay of seven months between the time of the 
alleged crime and the time of arrest, where such delay has prejudiced the 
accused and where the evidence presented by the police officer against the 
accused is not corroborated. The Ross standard is a salutary one. It is con- 
sistent with the current trend of decisions to safeguard individual liberty 
more fully and to protect citizens against the superior powers of the police 
and Government dealing with such matters. These cases emphasize the impor- 
tance of guaranteeing the fundamental fairness of a trial and protecting 
the rights of the individual even where it may result in the release of 
the guilty, it being far more important not to convict and imprison an 
imnocent person than it is to be certain that all of the guilty are caught 
and punished. 

The Ross case provides 4 guideline for a proper balance between 
the needs of effective police work and the fair administration of justice 
which will protect the individual. There is a strong need for a definite 
guide by which this method of police activity may continue. Ross tells 
the police that a delay in arrest of as long as seven months will not 
withstand a constitutional challenge unless the police officer's evidence 


meets certain standards, including corroboration. 


1/ Wickens v. United States, 166 U.S.App.D.C. 338, (1963), 323 F. 23 808. 


Now that the Court has made this decision it must be uniformly 
applied -- for the Constitution cannot mean one thing for one person and 
something else for another. If the motion to vacate and set aside the 
judgment an@ sentences of these appellants is not granted as a result of 
this appeal, precisely this result will have been countenanced. 

In its holding, the three-judge panel in the Ross case distinguish- 
ed the Hardy-Ferguson case on the ground that there was corroborating testi- 
mony in Hardy-Ferguson. In denying this motion to vacate and set aside, 


Circuit Judge J. Skelly Wright, who also tried the original case, stated 


"{I]t does appear that the facts herein on 
the issue of delay in prosecution are in- 
distinguishable from Ross v. United States 
except as to the issue of corroboration. . 

In both cases there was only one transaction involved. In both cases 
the delay prior to arrest was seven months (eight months in the case of one 
of these appellants). In both cases the period during which the accused 
and accuser were together was very brief. In both cases the undercover 
agent bad virtually no training or experience. In both cases those accused 
were prejudiced by the police activity which diminished or destroyed their 
ability to prepare a defense. In both cases they were able only to deny the 
Government's evidence without the circumstantial detail that might have been 
available had they been given reasonably prompt notice of the charges against 


them. In both cases the accused and the police officers indicated the vir- 


tual impossibility of recalling any circumstantial detail from that date, 
1 


other than what had been recorded in the police officer's notes. The 


Under Ross, as reiterated in Jackson v. United States,; 119 U.S.App.D.C. 368, 
351,F.23 821, 823 (19%) the burden on the accused is to establish only 

"a plausible claim of inability to recall or reconstruct the events of 

the day of the offense." The Court said in Jackson that " (@]he issue 

of prejudice being what it is, it will only be the rare case in which 

the accused can show much more than this.” [See Appendix B]. 


- 16 - 


facts are so similar that counsel for Ross found it unnecessary to state 
separately the Ross argument based upon the Fifth Amendment but relied 
solely upon the brief in the Hardy-erguson case. 
In making its distinction of Hardy-Ferguson, the Ross Court comment- 
ed as follows: 
"Hardy did not involve the wholly uncorroborated 
testimony of an undercover policeman; a paid 
police informer, who claimed to have been an 
eye witness to the as testified in support 
of the Government." 
But the informer did not claim to be an "eye witness to the sale." He mere- 


ly testified to the meeting of three individuals (police officer Moore, 


Hardy and a third person) at night on a sidewalk 50-60 feet from where he 


was sitting in a parked automobile (See Appendix A). Because there is general 
agreement that, but for corroboration, the Hardy-Ferguson situation is the 
same as Ross, it is important that this so-called corroborative testimony 
be placed in proper perspective. Pertinent parts of the testimony were 
included as Appendices A and B in the affidavit in support of the motion 
filed with the District Court. For convenience those appendices are also 
filed as Appendices A and B to this brief. If the Constitutional rights of 
appellants hinge upon the evidence (as they clearly do) such evidence, above 
all, should be important and reliable. 

The corroborative testimony involved is that of the informer Atria 
Harris. It may be said with certainty that his testimony was unimportant. 
Perhaps the most important question to be resolved was the matter of identi- 


fication. There is absolutely no corroborative testimony from the informer, 


1/ 349 F. Qi at p. 215. 


27 < 


or anyone else, relating to the identification of appellant Ferguson. 

The informer did not identify Ferguson at the trial and testified that 

he was 50 to 60 feet away fm the "third party," later passing the “third 
party" in a moving car at about 10:30 at night. In the equally important 
matter of the actual commission of the alleged crime there is no corrobora- 
tive evidence in the Hardy and Ferguson record. The corroborative wit- 
ness (according to the record) was sitting in a parked automobile 50 to 60 
feet from where the alleged transaction was said to have taken place. He 
did not see any package passed, nor any bottle passed, nor anything passed, 
nor any money passed to Ferguson, but only testified that he saw talk (which 
he did not hear) and hands moving. He did not testify that he saw either 
appellant have possession or make a sale or transfer of narcotics. He did 
not testify that he even saw any narcotics. 

Since the corroborative testimony on which the protection of these 
appellants depends is meaningless as it relates to the crucial matters of 
identification and actual commission of the crime, of what significance can 
it be? Can it be fairly said that the right to a fair trial can be denied 
these appellants on the ground that there was corroboration when such cor- 
roboration is scarcely relevant, much less important, with respect to the 
primary issues involved? 

Turning now to the question of reliability of the corroborative 
evidence. The corroborative witness, Atria Harris, was paid by the police 
to inform against his fellow man. The testimony shows that he was admitted- 


ly an ex-convict and formerly had been addicted to the use of narcotics. 


These factors alone cast a serious shadow upon the reliability of his testi- 


mony even if such testimony were deemed important. But consider also 


the fact that he had no‘imdependent recollection of the circumstances sur- 
rounding the alleged crime. . He had to refer to another man's notes. He 
had no notes of his own from which he could refresh his recollection of what 
was said to have transpired a year earlier. His testimony was based upon 
the same written notes prepared by the witness whose testimony he was sup- 
posed to corroborate. It stretches the meaning of terms to even refer to 
the informer's testimony as corroborative where it has been formulated in 
such fashion. Basic Constitutional rights cannot be measured by such an 
elastic standard. . 

The able trial counsel for appellants urged the trial court to grant 


an instruction to the jury that the testimony presented by the informer be 


regarded with care and caution. The trial court and this Court agreed that 


his testimony was not of sufficient importance to warrant such an instruction. 
Fate, in the guise of the Ross case, has intervened. Appellants have now 
been told that the testimony of this witness was crucial. It is what put 
them behind bars. Without it they, like Ross, would be free. 

Granted the corroborative testimony of the informer represents a 
distinction from the Ross case. The distinction is one of form only. The 
informer's testimony is so trivial as to be worthless. The reliability 
of the witness is open to serious question. The corroborative testimony 
came right out of the police officer's notes. This is manifestly not a 
satisfactory distinction for the purpose of meting out the fundamental pro- 
tection of the Fifth Amendment. Nor is it a reasonable distinction for this 
purpose. 

We are here dealing with large Constitutional rights. We are deal- 


ing with deprivation of liberty. We are dealing with the fundamental 


Buigts 


fairness of a trial. Fine, hairline distinctions have no place in the 
determination of these rights. If the Ross trial wes unfair (as this Court 
has held) then the trial of appellants was also unfair. It was infected 
with the same disability. Certainly, the same Court is obliged to ex- 


tend the same measure of protection to all those within its jurisdiction. 


Grave and serious injustice can be avoided only by reversing the District 


Court and ordering the Hardy and Ferguson judgment and sentences vacated 


and set aside. 


II. 


THIS COURT HAS AUTHORITY TO CORRECT THE INJUSTICE 
WHICH HAS BEEN DONE AND A SECTION 2255 PROCEEDING 
TS THE APPROPRIATE METHOD IN THESE CIRCUMSTANCES 


Accompanying his order denying appellant's motion Judge Wright 
announced the following reasons: 

"It does appear that the facts herein on 
the issue of delay in prosecution are indis- 
tinguishable from Ross v. United States, ex- 
cept as to the issue of corroboration. Never- 
the less, on a full evidentiary record with 
the issue of delay in proseuction fully raised, 
the Court of Appeals affirmed the convictions. 
Under the circumstances, the motion and the 


files and records of this case show that the 
motion must be denied.” 


It is obvious that Judge Wright felt restricted by the ruling of this Court 
which, on appeal, had upheld the convictions. It follows that if justice 
is to prevail and if Constitutional freedoms are to be uniformly available, 
this Court has that responsibility. 

A Section 2255 motion to vacate and set aside sentences is the 
statutory route Congress has prescribed to challenge illegal sentences. In 
considering this Section 2255 motion, the exceptional circumstances out of 
which it has grown are of importance. The instant proceeding challenges 
an imprisonment, upheld by 4 ruling of this Court, which is directly at 
odds with another ruling of this Court (decided within a few months) by 
which a third person, on practically identical facts, was released. 

Section 2255 provides in pertinent part: 

"A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws 
of the United States, .. . may move the court 
which imposed the sentence to vacate, set aside 
or correct the sentence.” 


* &*& &€ & 


2/ Order filed January 24, 1966, U.S. District Court for the District of 


ers Rees 


". . .If the court finds that... 
there has been such a denial or infringement 
of the Constitutional rights of the prisoner 
as to render the judgment vulnerable to col- 
lateral attack, the court shall vacate and 
set the judgment aside and shall discharge 
the prisoner or resentence him or grant a 
new trial or correct the sentence as may 
appear appropriate." 


The purpose of this section is to provide an expeditious remedy for 
correcting erroneous sentences without resorting to habeas corpus. Sanders 
v. United States, 373 U.S. 1, 12 (1963). Its use in this appeal is for 


one purpose: to correct the erroneous sentences of these appellants under 


the Constitution. 


The District Court denied the motion for the sole reason that the 
Court of Appeals had already affirmed the convictions. This appears to be 
an acceptance of the argument of the United States Attorney that "when an 
-dgsue bas been raised at trial and on direct appeal, it cannot be raised 
again on collateral attack. * u The District Court, as well as the United 
States Atrorney, are of this view apparently because of the traditional, 
ordinary and conventional view of the law calling for finality of litigation, 
which bas resulted in such principles as law of the case and res judicata. 
Such a view overlooks the novel problem and exceptional circumstances of 
this proceeding. In Sanders v. United States, 373 U.S. at p. 8, Mr. Justice 
Brennan, speaking for the Court, said “conventional notions of finality of 
litigation have no place where life or liberty is at stake and infringement 
of Constitutional rights is alleged.” 

The Sanders case involved the filing of successive motions under 


Section 2255. The Court held, in the circumstances of that case, that a 


1/ Opposition to Motion to Vacate Sentence Pursuant to 28 U.8.c. §2255, 
C. A. No. 13-66, Jan. 20, 1966, p. 2. 


successive motion should not have been dismissed without hearing by the 
lower court. In doing so the Court observed that successive applications 
for federal habeas corpus and motions under Section 2255 have reached the 
point at which the formulation of basic rules to guide the lower federal 
courts is both feasible and desirable. After reiterating an earlier con- 
clusion of the Court that the principle of res judicata is not applicable 
to habeas corpus or Section 2255 proceedings the Court said that: 


“Even if the same ground was rejected on the 
merits on a prior application, it is open to the 
applicant to show that the ends of justice would 
be served by permitting the redetermination of 
the ground... . If purely legal questions are 
involved, the applicant may be entitled to a new 
hearing upon showing an intervening ebange in the 
law or some other justification for having failed 
to raise a crucial point or argument in the prior 
application. Two further points should be noted. 
First, the foregoing enumeration is not intended 
to be exhaustive; the test is ‘the ends of justice’ 
and it cannot be too finely particularized. Second, 
the burden is on the applicant to show that, al- 
though the ground of the new application was 
éetermined against him on the merits on a prior 
application, the ends of justice would be served 
by a redetermination of the ground." 


While the situation in the instant case involves a Section 2255 collateral 
attack of a matter decided upon the appeal of a conviction rather: than in 
an earlier Section 2255 proceeding, the principle of looking to the “ends 
of justice” in determining whether to consider such a a motion is the same. 
Appellants' entire cause is based upon satisfactory accommodation of the 


ends of justice. 


On appeal of the convictions appellants had no reason, to argue 


the unimportance of the corroborative testimony. Since the Ross decision 
has added a new dimension to the corroboration, according it immense 


proportion in the balancing of Constitutional freedom vis a vis police 


activity, it should be analyzed and its unimportance exposed. 

In Bowen v. Johnston, 306 U.S. 19, 27 (1939) the Supreme Court 
recognized and relied upon the existence of "exceptional circumstances" 
to permit the remedy afforded by the writ of habeas corpus notwithstanding 
the ordinary rules against its use. The kinds of “exceptional circumstances” 
making apparent the need for such remedy bave been characterized 


as fundamental defects which inherently result in a complete miscarriage of 


justice. Hill v. United States, 368 U.S. 42k, 428 (1962). 


A Section 2255 motion is limited "only to affording a remedy for 
extraordinary and exceptional situations which previously had been afforded 
vy @ writ of habeas corpus,” United States v. White, 153 F. Supp. 809, (D.D.C. 
1959). Such exceptional cases “are those where there clearly has been a 
fundamental miscarriage of justice for which no other adequate remedy is 
presently available." Hill v. United States, 223 F. ad 699, 701 (6th Cir. 
1955), cert. denied, 350 U. S. 867. 

This appeal clearly presents exceptional circumstances. There is 
no other adequate remedy available. If, as argued by appellants, their 
convictions are the result of an unfair trial under the Fifth Amendment 
they are entitled to a solution to their predicament. Comparative analysis 
of the Ross case and this one shows no difference of substance -- only of 
result. If the result in Ross is right, as appellants contend, the result 
here is wrong. There is an error to be corrected. Surely no fair minded 
person will contend that those who have been deprived of their liberty 
without due process of law ought nevertheless to stay in prison simply 
because & procedural rule indicates that nothing can be done about it. 

If the Court agrees with the comparative analysis of the two cases, it 


should not preclude itself from correcting the error because of the con- 
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ventional notions of finality urged by the Government. The Court is not 
confronted with overruling a long established doctrine. Neither is it 
confronted with the problem of correcting an error which has served as a 
guide and principle for others. It is confronted with a current problem 
which has resulted from the practically day-to-day growth of a new standard 
for this jurisdiction. cs 
In further answer to the contention that the Court has ruled and the 

matter is settled, there is Fay v Nola, 372, U.S. 391 (1963). ‘The Supreme 
Court there discusses at length the rule of habeas corpus in ow legal system, 
commenting that "it has traditionally been regarded as governed by equitable 
principles" [at p. 408]. It is established that §2255 is subject to the 
same principles which govern habeas corpus. Section 2255 “was intended 
simply to provide in the sentencing court a remedy exactly EE PEREES 
with that which had previously been available by habeas corpus in the court 
of the district where the prisoner was confined." Hill v.United States, 368 
U.S. 424, 427 (1962). Mr. Chief Justice Vinson made this clear in United 
States v. Hayman, 342 U.S. 205, 219 (1952) where he stated that:: 

", . .the sole purpose lof Section 2255] was to 

minimize the difficulties encountered in habeas: 

corpus hearings by affording the same rights _ 


in another and more convenient forum. 
(Emphasis added). 


In certain important respects Fay v. Noia is like the Hardy-Ferguson- 


Ross situation. The Court there recognized exceptional circumstances and 
eliminated an obvious injustice by avoiding the ordinary, traditional and 
conventional notion that a writ of habeas corpus is not available where 

the petitioner has failed to exercise his right of appeal. The conventional 


notion appellants seek here to avoid is that once an issue has been appealed 


and lost it cannot be raised on collateral attack by Section 2255 motion. 
In ordinary circumstances this is sound law. We are not faced with ordinary 
circumstances. 

Fay involved one of three men who had been tried and convicted in 
State court on a charge of murder based upon their confessions. The con- 
vietions for two of them were reversed, on appeal, on the ground that their 


confessions, which were the sole evidence against them, had been the result 


of the coercion of an FBI agent. Fay, whose confession had been under the 


game circumstances, had chose not to appeal his life sentence for fear of 
receiving a more severe punishment and the time within which his appeal 
might have been allowed had expired. In circumstances much like those in 
which Hardy and Ferguson are now found, Fay filed a petition for a writ 
of habeas corpus in a federal court and was confronted with the argument 
that the great writ is not available as a substitute for an appeal where the 
petitioner had knowingly failed to appeal. In recognition of the manifest 
injustice of one's imprisonment while two others, convicted on the same 
coerced confessions, go free, the Supreme Court declined to follow the 
ordinary procedural rule on which the Court of Appeals had relied in re- 
versing the District Court and ordering denial of the petition for writ 
of habeas corpus. In summing up the legal and historical bases of habeas 
corpus the Supreme Court said: 

"Although in form the Great Writ is simply a mode 

of procedure, its history is inextricably inter- 

twined with the growth of fundamental rights of 

a@ person's liberty. For its function has been 

to provide a prompt and efficacious remedy for 

whatever society deems to be intolerable re- 

straints. Its root principle is that ina 

civilized society, government must always be 

accountable to the judiciary for a man's in-. 

prisomment if the imprisonment cannot be shown 

to conform to the fundamental requirements of 


law, the individual is entitled to his immediate 
release." [372 U.S. at pp. 401-402]. 


The injustice under which Hardy and Ferguson are suffering is apparent 
and exceptinnal. The Constitution cannot mean one measure of protection 
for them and another for Ross. A procedural rule governing ordinary cir- 
cumstances cannot justify the continuation of this grave injustice. This 
Court, like the Supreme Court in Pay v. Noia, should exercise its dis- 


cretion so as to right a wrong and to assure that constitutional freetions 


in this jurisdiction are available to all its citizens on the same basis. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 


the order of the District Court denying the Motion to Vacate and Set Aside 


Tlegal Sentences be reversed, and that the sentences be vacated and the 


appellants released. 


Respectfully submitted, 


[s/ Carl V. Lyon 


CARL V. LYON 
Transportation Building 
Washington, D.C. 20006 


Attorney for Appellants 
by Appointment of this Court 


Of Counsel: 

Edward G. Howard 
Transportation Building 
Washington, D.C. 20006 
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APPENDIX al 


Excerpts from Transcript of Record of Testimony of 

Paid Informer Witness Atria Harris at the Trial of 

Lee Roy Ferguson and Clyde L. Hardy, August 19, 1963, 

Before the Honorable J. Skelly Wright, United States 

District Court for the District of Columbia, 
Criminal Action 453-63 


Questions by Mr. Messerman (for the Government): 


(p. 
"Q, 


"A. 


"A. 
"Q, 
"A. 
"g, 
[p. 
"Ae 
"Q, 
"A. 


"Q, 


"A. 
"Q, 
"A. 


"Q, 


64} 


All right. After the vehicle arrived around 9th and H, what 
aid you do? 


Well, the thing was established that the drug was going to 
be purchased. Officer Moore had the money and he was going 
to do the purchasing. So the thing was it went from here 
between he and Hardy. 

Did you pass any money at that time? 

No, I didn't. 

Did you see Moore pass any money? 

Yes. 

To whom did Moore give the money? 
65] 

To Hardy. 

Did you see how much money he gave? 

I would be afraid to say now. 


After Moore had given the money to Hardy, did you see what Hardy 
did with the money? 


Well, they left. 
Who is that? Who is 'they'? 
Moore and Hardy. 


They left. Did they leave you? 


Appendix A is reproduced here for convenience. 
which was attached to the affidavit in Support of: 
part of the record before the Court. 


He asked Moore how much did he want and Moore told him and then 
it was a case of whoever they were going to see would not accept 
Moore. Hardy wanted to have the money. 

Did you go with Moore and Hardy after the money was passed? 

No, I didn't. 

Did you see what Hardy did with the money? 

To really say yes, no. I can assume. 

But you didn't see what happened to it? 


No, sir. 


After you saw Moore give the money to Hardy, when did you next 
see Moore? 


The two of them came back to the car. 


Approximately how long were they gone? 


About ten minutes, I would say. Maybe not this [p. 66] long. 


They returned together? 
Right. 
Did they both get in the automobile? 
"A. No, Hardy didn't get in the car. 
"Q. Hardy didn't get in the car? 
"A. No. 
"Q. Moore got in the automobile? 
"A. Yes. 
Questions by Mr. Maynard (for defendant Hardy): 
[p. 70] 
"Q. And they [Officer Moore and defendant Hardy] walked up the street? 
"A. Down the street. 
"Q. You could still see them, couldn't you 


(p. Ti} 


Yes. 

Did there come a time when they came to a stop? 
Yes. 

Did you see what happened when they stopped? 
I just saw talk and passage and movement. 
You saw a lot of movement and talk? 

Yes. 

Did you hear the talk? 

No.- 

Did you see some movement? 

Yes. 

What movement did you see? 

Hands moving. 

Did you see a bag? 

I wouldn't say yes.to that. 

You just saw movement? 

Yes, sir. 

Did you see Moore make some movement? 
Yes. 

Did you see Ferguson make some movement? 
72) 

I saw them all make movements. 

Hardy had the money, didn't he? 

Yes. 


You didn't see him hand the money to Ferguson? 


If I would say yes this would be a lie. If I said no this would 
be a lie. 


1) 


You didn't see it? 
I saw some movements. 


How far away from you were they? 


Approximately, I would say, fifty feet. Maybe a little more or 
maybe a little less. 


You didn't tell Officer Moore that this man's name was John Doe 
did you? 


No, I didn't. 

Now when they came back to the car you say Hardy or Buddy Harris 
came back to the car with Moore. Did you see the third person 
at all come back to the car? 

He never did. 

You don't know where he went? 


I saw hin. 


What I am asking you is, do you know where he went after Moore 
and Hardy or Buddy Harris came back to the car? 


As I recall, we left the area and he was still there. 
[p. 73] We passed him. 


Questions by Mr. Bigoness (for defendant Ferguson): 
Ip. 76] 


"Q. 


"A. 
"Q, 
"A. 
"Q, 
"A. 
"9. 
"A. 


Do I understand that the money was turned over by Mr. Moore to 
Hardy? 


Yes. 

And Mr. Moore was in the automobile at that time? 

No. 

Where was Mr. Moore? 

Standing right by the right side of the car. 

And how far did Mr. Hardy go before he contacted the third man? 


Fifty or sixty feet. 


Was that towards H.Street? 
Towards H Street, yes. 


And Mr. Moore was standing outside the car? 


They went together. 
77] 
They went together? 


Yes. 


And at that distance could you describe the package that was passed? 
Did you see any package passed? 


I can't. 
You didn't see anything of that kind? 
No. 


Sys 
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Excerpts from Transcript of Record of Testimony 
at the Trial of Lee Roy Ferguson and Clyde L. 
Hardy, August 19, 1963, Before the Honorable 
J. Skelly Wright, United States District Court 
for the District of Columbia. 

Criminal Action 453-63 


Questions asked Defendant Lee Roy Ferguson by Mr. Messerman (for the 
Government ): 


{p. 123] 

"Q. Mr. Ferguson, you were asked whether you sold six capsules of 
narcotics on August 27th, 1962. Do you recall what day of the 
week that was? 


No. 


114-115] 

And were you in tl vicinity of 721 H Street, Northeast on that day? 
I can't recall that I was. 

Do you mean you may have been in that vicinity? 

I might. 

Did you know Atria Harris on August 27, 1962? 

Who? 

Atria Harris. 

I don’t know Atria Harris. 

Did you see the man who came in and testified? 

Yes. 

Did you know him? 

They call him Lenard Harris. 

What was the name? 

"A. Lenard Harris. 
1/ Appendix B is reproduced here for convenience. It is the same Appendix B 


which was attached to the affidavit in Support of the Motion and is a 
part of the record before the Court. 


You knew him on August 27th. 
I don't know whether it was August 27th or what. 


Well, did you see him on that date? Do you recall whether or 
not you saw him? -—-- 


I can't recall it. 


{p- 117] 


"Me. Messerman: If the Court please, may Officer Moore and Atria Harris 
stand? . 


"The Court: Yes. 
By Mr. Messerman: 


"Q. Did = ever see either of these gentlemen prior to i 27th 
of 1962? 


"Aa. I can't remember back that far. 
You can't remember back that far? 
"A. No. 
eee Se 
Questions asked Police Officer Moore by Mr. Maynard (for Defendant Hardy): 


(pp. 31-32] 


"Q. Did you make any purchases in the second week you were in the 
streets, the last week in July? 


"A. I can't recall offhand. 


"Q, To the best of your recollection, you didn't make any purchases in 
July; isn't that correct? 


"a. I can't recall offhand whether I made any. 
er 
{pp. 32-33]. 


"Q,. Would it be fair to state that this purchase that you allegedly 
made on August 27th was one of the first purchases that you made? 


"A. Sir, I couldn't answer that because I don't recall. 
"Q. You don't recall. 


- 


"A. No, sir. if a 
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Do you recall making any other purchases before August 27th? 


I don't recall. 


Has the lapse of time dulled your memory & little bit? 


Well, I couldn't say whether I made any before that or not. 
You just don't remember? 
Right. 


It is because it is almost a year ago that you don't remember; 
is that it? 


That is partly it. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


Where appellants’ contention that they were denied due 
process under the Fifth Amendment because of an un- 
reasonable delay between the offenses for which they were 
convicted and their arrest was urged on direct appeal 
from those convictions and disposed of adversely to ap- 
pellants, is the same contention now available to them 
as ground for vacating their sentences under 18 U.S.C. 
§ 2255? If so, is vacation of the sentences necessitated 
by the circumstances of the present case? 


Counterstatement of the case 
Constitutional provision involved 


Summary of argument and argument: 
Appellants cannot now collaterally attack their convic- 
tions on an issue fully disposed of on their direct ap- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,183 


CLYDE L. Harpy, AND LEE Roy FERGUSON, APPELLANTS 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 19, 1963, appellants were convicted by a 
jury in the District Court for violations of the Federal 
narcotics laws: and sentenced to imprisonment. Hardy was , 
sentenced for ten years on each of two counts and five 
years on a third count. Ferguson was sentenced to five | 
years on each of two counts and two years on a third 


1 The trial in Criminal Case No. 453-63 was held before Circuit 
Judge J. Skelly Wright, sitting by designation pursuant to the Act 
of June 25, 1948, 62 Stat. 900, as amended, 28 U.S.C. § 291(c). 

Appellants had been charged in a multi-count indictment with 
violations of 26 U.S.C. §§ 4704(a), 4705(a) and 21 U.S.C. §174. 


(1) 


2 


count. All sentences were made to run concurrently. 
Both Hardy and Ferguson appealed directly from their 
convictions? urging that their right to a fair trial had 
been violated by a delay of seven and eight months be 
tween the time of the offenses with which they were 
charged and their arrests. On August 20, 1964, a panel 
of this Court affirmed their convictions.? Appellants’ 
petition for a rehearing by this Court en banc was denied 
on December 18, 1964, and certiorari was denied by the 
Supreme Court on April 26, 1966. 

On January 4, 1966, appellants filed a motion in the 
District Court pursuant to 28 U.S.C. § 2255° to vacate 
and set aside their sentences. They asserted below that 
their sentences were illegal because obtained after an un- 
reasonable delay between the offenses and their arrests, 
placing principal reliance on Ross v. United States, 121 
U.S. App. D.C. 238, 349 F.2d 210 (1965), decided 
after their convictions had been affirmed on appeal, and 
urging that Ross was factually indistinguishable from 
their case. On January 24, 1966, after the Government 
had filed its opposition to the motion, Circuit Judge J. 
Skelly Wright * entered an order denying the motion, cit- 
ing as his reasons the following: 


It does appear that the facts herein on the issue 
of delay in prosecution are indistinguishable from 
Ross v. United States, except as to the issue of cor- 
roboration. Nevertheless, on a full evidentiary rec- 
ord, with the issue of delay in prosecution fully 
raised, the Court of Appeals affirmed the convictions. 
Under the circumstances, the motion and the files 


2 Appeal Nos. 18,097 and 18,148. 


3 Hardy & Ferguson v. United States, 119 U.S. App. D.C. 364, 
343 F.2d 238 (1964), cert. denied, 380 U.S. 984. Judge Washington 
dissented from the affirmance. 


+380 U.S. 984. 
5 Civil Action 13-66. 
6 Again sitting by designation pursuant to 28 U.S.C. § 291(c). 
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and records of this case show that the motion must 
be denied. 


It is from this denial that Hardy and Ferguson appeal. 


CONSTITUTIONAL PROVISION INVOLVED 


The Fifth Amendment to the Constitution provides in 
part: 


No person shall be * * * deprived of life, liberty, or 
property, without due process of law * * *. 


SUMMARY OF ARGUMENT AND ARGUMENT 


Appellants cannot now collaterally attack their convic- 
tions on an issue fully disposed of on their direct ap- 
peals. 


Appellants presently seek to relitigate the Constitutional 
validity of the delay between the offenses of which they 
stand convicted and their arrests. More than one bar 
stands in their way. 

Primarily, appellants are barred from collaterally at- 
tacking their convictions on this basis because the pre- 
cise issue was fully raised on their direct appeals and 
disposed of adversely to them.’ It is established in this 
Circuit and elsewhere that issues disposed of on appeal 
from the original judgment of conviction will not be re- 
viewed again under § 2255. Lampe v. United States, 
110 U.S. App. D.C. 69, 288 F.2d 881 (1961), cert. denied, 
368 U.S. 958; McGuinn v. United States, 99 U.S. App. 
D.C. 289, 289 F.2d 449 (1956), cert. denied, 353 U.S. 
942; VanBuskirk v. United States, 343 F.2d 158 (6th 
Cir. 1965); Sykes v. United States, 341 F.2d 104 (8th 
Cir. 1965); Frye v. United States, 387 F.2d 385 (7th 


? Hardy & Ferguson v. United States, supra n. 3. 


8 Three judges dissented from this en banc decision not, signifi- 
cantly, because a court is not bound by what has been decided, but 
because, in their opinion, the issue being raised collaterally had 
never been settled on direct appeal. 
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Cir. 1964), cert. denied, 380 U.S. 925. The court below 
recognized this bar when it decided that the motion must 
be denied because “on a full evidentiary record, with the 
issue of delay in prosecution fully raised, the Court of 
Appeals affirmed the convictions.” In doing so the court 
acted quite properly.° 

Secondly, positing the propriety of re-arguing the issue 
raised by appellants, their present claim is without merit.*° 
The lower court here found that appellants’ case is in- 
distinguishable from Ross, “except as to the issue of cor- 
roboration.” Corroboration, however, is not an unim- 
portant distinction since that is “a factor emphasized in 
[the Ross] opinion” ** and provided the basis there for 
distinguishing the decision of appellants’ direct appeal.” 


° Appellants’ assertion that “the District Court denied the motion 
for the sole reason that the Court of Appeals had already affirmed 
the convictions” (Br. 21) is inaccurate. The court below denied the 
motion, not solely because the convictions were affirmed, but be- 
cause the precise issue being urged before him as a basis for col- 
lateral relief had been raised on appellants’ direct appeal and dis- 
posed of adversely to them. 


10 Appellants, relying on Sanders v. United States, 373 U.S. 1 
(1963), evidently seek to justify their renewed assault on their con- 
victions, an attack launched without adding any new weapons to 
their arsenal, by arguing that Ross changed the law in this area 
to such an extent as to void their convictions. Sanders involved 
successive § 2255 motions and held: 


If purely legal questions are involved, the applicant may be 
entitled to a new hearing upon showing an intervening change 
in the law or some other justification for having failed to raise 
a crucial point or argument in the prior application. Id. at 17. 
(Emphasis added.) 


The instant case, in addition to not involving successive § 2255 
motions, presents a situation where the “crucial point” was pre- 
viously raised and disposed of. 


11 Morrison v. United States, No. 19,325, decided July 13, 1966, 
slip opinion at p. 3. 


12 “Hardy did not involve the wholly uncorroborated testimony of 
an undercover policeman; a paid police informer, who claimed to be 
an eyewitness to the sale, testified in support of the government.” 
Ross v. United States, 121 U.S. App. D.C. at 238 n. 4, 349 F.2d 
at 215 n. 4. 
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Appellants now argue that the testimony of the cor- 
roborating witness was insubstantial. They concede that 
the witness corroborated the identification of Hardy and 
the testimony of the police officer that a “third party” 
engaged in the transaction, the third party being identi- 
fied as Ferguson by the officer. It is established that the 
testimony of an undercover officer, standing alone, is 
sufficient to support a narcotics conviction. Morrison v. 
United States, supra. Appellee submits that, under the 
circumstances of the instant case, the corroboration was 
sufficient to support the officer’s testimony and that the 
finding of the court below on the existence of corrobora- 
tion and the distinction drawn on this basis in Ross were 
proper.*® Ross, therefore, wrought no change in the law 
affecting appellants’ convictions. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
EaRu J. SILBERT, 
CHARLES A. MAYS, 
Assistant United States Attorneys. 


13 Appellants also claim that it is unfair to give Ross his freedom 
and not give them theirs. In addition to begging the question that 
their case is indistinguishable from Ross’, this assertion lacks 
persuasiveness under current Supreme Court doctrine. See e.g., 
Johnson & Cassidy v. New Jersey, —— U.S. —— (decided June 
20, 1966). 
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Come now the appellants in the above-titled appeal and re- 
spectfully petition the Court for rehearing en banc of its judgment 
therein, as handed down on June 19, 1967. In support of such peti- 


tion appellants respectfully show as follows: 


The District Court denied appellants' motion to vacate and 
set aside illegal sentences under section 2255 of Title 28 of the 
United States Code, stating that 


". . . ona full evidentiary record, with the 
issue of delay in prosecution fully raised, the 
Court of Appeals affirmed the convictions. Under 
the circumstances, the motion and the files and 
records of this case show that the motion must 

be denied." 


A majority of this Court affirmed, stating that 


aD. 

"The appellants ere currently barred from 

collaterally attacking their convictions, be- 

cause the precise issue now raised was fully 

raised on their direct appeals and disposed 

of adversely to them." [Slip Opinion p. 4, 

--U.S. App. D.C.--]. 

There were three separate opinions set forth in the June 19, 

1967, decision of the panel. The Court was sharply divided on two 
separate issues. Senior Circuit Judge Fahy joined with Circuit Judge 
Tamm in affirming the denial of the motion to set aside and vacate 
illegal sentences on the procedural ground that appellants are, barred 


from collaterally attacking their convictions. But Judge Fahy agreed 


with Chief Circuit Judge Bazelon's dissenting opinion that under the 


standards of Ross v. United States, 121 U. S. App. D.C. 233, 349 
F.2d 210, the constitutional rights of appellants had been violated. 
In effect, appellants have been told by the Court that they have been 
deprived of their constitutional rights but the procedures that have 
brought them to this stage of the process, do not provide a way to 
protect them. 

It is the question of collateral attack, and this question 
only, that appellants now present to the full Court by this OR 


The ruling on the merits stands -- there is no reason to labor it 


further. 


/ 
A Motion for leave to file a petition for rehearing of the denial 
of Petition for rehearing en banc is also being filed with the Court 
in the previous appeals, Numbers 18,079 and 18,148. 
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The circumstances which have resulted in the present status of 
the matter are such as to make it highly important that full court re- 
view be granted. The following brief recitation of the developments 
which have culminated in the June 19, 1967, ruling make this clear. 

In their efforts to combat the unlawful sale and transfer of 
narcotics, law enforcement officers of the District of Columbia recent- 
ly instituted the practice of placing an undercover police officer on 
the streets, generally accompanied by a paid informer, with the purpose 
of purchasing narcotics unlawfully and obtaining evidence against those 
who make such sales. In order to make maximum use of such undercover 
officers before their identity is discovered they are to make as many 
purchases from as many different eee cniced.es possible. Not until 
‘their cover commences to be penetrated and their usefulness in such ca- 
pacity thus commences to wane do such officers file charges and seek 
arrests. Appellants were two among 102 persons arrested as @ conse- 
quence of one officer's activity. This practice makes it most diffi- 


eult, and in appellants! ease, impossible for those charged with offenses 


said to have occurred at the beginning of any such period of undercover 


activity to reconstruct their activities and testify as to their where- 
abouts at a certain time many months prior to the time of their arrests. 
The obvious question in such cases, and the essential one in 
the previous proceedings involving appellants, was how long can an 
arrest be delayed for the convenience of the police before an accused 
has been deprived of his constitutional right to a fair trial? In ap- 


pellants' case it was at first held that delays of seven and eight months 


silos 
aid not violate their constitutional rights. Hardy and Ferguson v. 
United States, 119 U.S. App. D.C. 364, 343 F.2d 233, rehrg. denied, 
cert. denied., +360 U.S. 98h. 

As observed by Judge Tamm, normally this would have terminated 
the matter. (Slip Opinion, p. 2). However, this Court in a later 
case ruled that a seven months' delay violated the constitutional 
rights of the accused, Ross v. United States, 121 U.S. App. D.C. 233, 
349 F.2a 210 (1965). That case governs appellants' case. Although 
the Ross court attempted to distinguish’ its new ruling from that of _ 
appellants it is clear to appellants that the difference is of no 
significance. Two members of the Court agreed in the most recent 
opinion that under the standards of Ross appellants had likewise been 
denied their constitutional rights. In these circumstances the only 
way for justice to be assured is for the full bench of this Court 
to consider this Petition for Rehearing En Banc on the question of 


collateral attack. 


It is not our intention to reiterate in this Petition the 
arguments already contained in appellants! brief filed in this appeal. 
Nor would it appear that any useful purpose would be served by re- 
peating here the excellent summary of the law relating to the question 
of collateral attack conteained‘in Chief Circuit Judge Bazelon's dis- 


senting opinion. 


It is clear to appellants that the Supreme Court, in Sanders 


v. United States, 373 U.S. 1 (1963) ana in Fay v. Noia, 372 U.S. 392 


(1963), approves the use of collateral attack in exceptional 
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circumstances to ensure that the ends of justice are served. The 
problems dealt with in those cases are strikingly like the problem 
presented by this appeal. Since the majority of the Court agrees that 
appellants have been deprived of their constitutional rights there a 
be but little question that the ends of justice would be served by 
collateral attack of their convictions. 

The majority opinion makes no mention of either Sanders or Fay. 
Instead, it relies upon a series of cases decided by this Court and oth- 
ex Courts of fess aes deal with denial of review under section 
2255 in usual or ordinary circumstances where the issues involved 
had previously been disposed of adversely to the accused on direct 


appeal. None of them involves circumstances like those now before 


this Court or those before the Supreme Court in Sanders and Fay. 


In appellants' case this Court was confronted with a develop- 


ing concept of the law as it relates to a new police practice which 
threatened a violation of constitutional rights. In this Court's 
dessin with numerous cases involving the practice during a rela- 
tively short period of time certain standards to govern what wouid 


constitute a deprivation of constitutional rights evolved and were 


2/ 

~ Lampe v. United States, 110 U.S. App. D.C. 69, 268 F.2d G81 (1962), 
cert. denied, 365 U.S. 958 (1962); McGuinn v. United States 99 U.S. 
App. D.c. 209, 239 F.2a 44g (1955), cert. denied, 353 U.S. 942 (1957); 
VanBuskirk v. United States, 343 F.2d 158 (6th Cir. 1965); Sykes v. 
United States, 341 F.2d 104 (8th Cir. 1965); Frye v- United States, 
337 F.2d 365 (7th Cir. 1964); cert. denied, 300 U.S. 925 (1965). 
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set forth in Ross v. United States, supra. Unfortunately, appellants 
were convicted and their convictions upheld on appeal a short time 
prior to Ross. The law, in effect, has undergone a significant change 


as it developed with the result that on practically identical facts 


the constitutional rights of one (Ross) have been protected while 


those of two others (appellants) have been denied. Nothing like 

this problem existed in the cases relied upon by the majority for its 
holding that appellants are now barred from collaterally attacking 
their convictions. 

This petition seeks to have the full Court determine whether 
the ends of justice would be served by permitting collateral attack 
in the circumstances of this seneane: The majority opinion fails to 
indicate that any consideration or weight was given to the need under 
the guidelines of the Sanders case to balance finality of litigation 
against the need for seeing to it that the ends of justice are ob- 
tained. A recognition of the ends of justice in this proceeding 
would not result in any significant damage to the concept of finality 
of litigation. In the context in which appellants' case and that of ; 
Ross cane about there is little danger of establishing bad precedent. 
Moreover, there is no long series of cases which would be affected 
by applying the Ross standards retroactively to Hardy and Ferguson. 
None of the other cases which have been before the Court on this 
issue meet the standards of Ross except for this one. 

WHEREFORE, appellants respectfully petition that the 


judgment of this Court as handed down June 19, 1967, be reheard by 


the Court en banc. 


Respectfully submitted, 


Edward G. Howard 


Attorneys for Appellants 
Appointed by this Court 
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